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EXCLUDED PROPERTY
Any property in joint names with someone else 
(for example, a house, car, bank accounts) pass 
automatically to the co-owner and cannot be 
distributed through your will. You cannot leave it 
to anyone else because legally it is not your sole 
property. But if property is held as ‘tenants in 
common’, your share forms part of your estate and 
can be dealt with in your will.

Also, superannuation and life insurance are not 
automatically part of your estate. These will be 
subject to the rules of the super fund or policy. In 
most cases, you can make a binding nomination that 
your super fund is paid to your estate and select an 
insurance policy that will pay to your estate.

UPDATING MY WILL
If you want to make small changes to your will you 
can make a codicil, which is a change or addition to 
the original document. There are legal requirements 
that apply to changing your will and you may need to 
get professional help to prepare a codicil.

If you marry or register a relationship this 
automatically cancels an existing will. If you divorce 
or end a registered relationship, any gift or power 
you have given to your former spouse or partner is 
cancelled. This does not apply if you separate but 
remain married. It is wise to get legal advice about 
your will if your relationship changes.

If there is a significant change in your circumstances, 
such as with your relationships, or the birth of a 
child, the death of a spouse or partner, or death of 
an executor or beneficiary, it is best to make a whole 
new will. This will make your wishes clear and avoid 
confusion in the future.

WHAT HAPPENS WHEN I 
DIE?
It is the executor’s job to carry out any wishes as 
stated in your will, including any funeral arrangements.
It can depend on the policy of banks, but if you leave 
a large amount of money, or if you leave land in your 
name only it will be necessary for your executor to 
apply for probate. This is the official court declaration 
that a will is to be treated as valid and binding. 

Your executor must pay your debts from your estate 
(such as funeral expenses, mortgages, personal 
loans etc). Beneficiaries will only receive something 
after all the bills are paid. If you die and there is not 
enough money to pay all your debts, then your funeral 
expenses, mortgages, personal loans, and executor’s 
expenses are paid before other debts. Your executor 
and your beneficiaries do not have to pay your debts 
out of their own finances. 

CONTESTING A WILL 
Often people wish to contest a will because they 
consider it to be unfair. If they contest your will, they 
will have to show the Court that you failed to provide 
for their proper maintenance. The Court will look at 
how much property is in the estate and how much they 
could receive. The Court has very wide powers to look 
at all the circumstances including their finances and 
their relationship with you prior to your passing.
People may also try to contest the validity of a will. 
They may challenge its validity if the content of the will 
is unclear, if you did not have capacity when you made 
the will, or if you were pressured by a third party to 
prepare the will.

The law is very complicated in this area. If a person 
believes they may have a claim they will need to get 
legal advice immediately. A claim must be made within 
6 months of the granting of probate. However, the 
Court may give an extension of time if the estate has 
not been completely administered.
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Do you need help calling us?

Translating and Interpreting Service
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National Relay Service
TTY users phone 133 677
Speak and listen users 1300 555 727
Internet relay users: 
https://nrschat.nrscall.gov.au/nrs/internetrelay
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You may also be interested in our other publications: 
Power of Attorney, Recipes for Living Well, End of Life 
Planning Checklist and Worksheet

To download or order our publications, visit our website 
at www.lsc.sa.gov.au/publications

If you need this publication in a different format, please 
telephone us on (08) 8111 5555 and ask to speak to 
someone in the Community Legal Education Team. We 
can talk with you about what you need.



WHAT HAPPENS IF I DO 
NOT HAVE A WILL?
Any joint proprety automatically passes to the other 
owner(s). Property in your name only is distributed 
according to the law of intestacy. 

Some examples:

1. Wife dies leaving a husband and no children. 
 Everything goes to her husband.

2. Unmarried and childless person dies, leaving both  
 parents alive. The mother and father each get   
 half of the estate.

3. Husband dies leaving a wife and 2 children. He  
 had a jointly owned house and $120,000 in   
 the bank in his name only. Joint property (house)  
 goes automatically to surviving owner (wife). 
 
 
 
 
 
 
 
 
 
 

4. Single mother dies leaving one child. The estate 
is worth $100,000. Another child has already died 
leaving two children (grandchildren of deceased).

WHAT IS A WILL?
A will is a legal document that sets out who you 
want to get your possessions and property (your 
‘estate’) when you die.

To be valid in South Australia:

• It must be in writing (not verbal).

• It must be signed by you and two witnesses, 
over 18 years of age, who must be present at 
your signing. It is better if the witnesses are not 
mentioned in any other part of the will.

• It must detail the distribution of your estate to 
your beneficiaries. These are the people who will 
get your possessions and property.

• It should name an executor. This person will 
be the legal representative responsible for the 
administration of your estate. See ‘Who can be 
my executor?’

WHO CAN MAKE A WILL?
You can make a will if you are at least 18 years of 
age (or married), and you have capacity. Capacity 
means that you can make a will and you can 
understand what you are doing in making your 
will. If you are under 18 years or you do not have 
capacity, you may still be able to make a will with 
the permission of the Supreme Court.

WHY HAVE A WILL?
If you die without a will it may be more difficult and 
expensive for your family to deal with your estate. It 
also means you have no control over what happens 
to your property. By having a will, you give legal 
force to your wishes, making sure that your property 
and belongings go to the people you choose.

HOW DO I MAKE A WILL?
A private lawyer can prepare a will and give advice 
about your estate. A will can cost anywhere from $300 
to $3,000+ depending on its complexity. Prices can 
vary, so shop around and get quotes. Visit the Law 
Society of SA’s website at referral.lawsocietysa.asn.au 
for referrals to private lawyers.

The Public Trustee can prepare a will for free for 
eligible customers (which includes concession 
card holders and those under administration or 
guardianship orders), but will charge a percentage of 
your estate to act as your executor. Private trustee 
companies offer services on a similar basis.  

You can make your own will and do-it-yourself kits 
are available but keep in mind that your will is an 
important legal document. If your will is not properly 
drafted and executed there may be additional legal 
costs to clarify your instructions and to administer your 
estate. For peace of mind, it is better to have your will 
prepared professionally.

WHO CAN BE MY 
EXECUTOR?
An executor may be any competent adult (including a 
beneficiary) who is at least 18 years of age. You can 
name a relative or friend or a professional, such as a 
trustee company.

You can appoint more than one executor and ask that 
they work together to administer your estate. It is best 
to appoint an executor who is likely to survive your 
passing.

If you appoint a professional as your executor, they 
are entitled to charge a fee for their services. If you 
appoint a relative or friend as your executor, they 
can get assistance from a professional like a solicitor 
to administer the estate. Their fees will be charged 
against the estate.

Half to surviving 
child  

($50,000)

Half to children of deceased 
child ($50,000)

$100,000

Grandchild 1 
($25,000)

Grandchild 2 
($25,000)

$120,000

First $100,000 to wife plus personal
belongings (his jewellery, furniture, etc.)

Half to children ($10,000) Half to wife ($10,000)

balance $20,000

Child 1 ($5,000) Child 2 ($5,000)

HOW CAN I STOP SOMEONE 
CONTESTING MY WILL?
You can have your will prepared professionally and be 
sure to explain all the details of your estate and your 
family circumstances. This will help to ensure that your 
estate is distributed according to your wishes.

WHAT SHOULD I PUT IN MY 
WILL?
Your will should set out how your possessions and 
property are to be distributed upon your death. It 
can also cover things like your preferences as to 
organ and body donation and your preferred funeral 
arrangements,  and express your wishes about who 
you would like to nominate as guardians for your minor 
children or children living with a disability.

You should also consider your digital property such 
as digital files, emails, and media accounts. Some 
people keep a record of their digital property including 
passwords and login details with their will so their 
executor can access their computer and accounts.


