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THIS DEED is madethe .SEzo~v2D day of

BETWEEN: e S

THE_HONOURABLE MICHAEL ATKINSON, ATTORNEY-GENEF

STATE OF SOUTH AUSTRALIA of 45 Pirie Street, Adelaide, 5000 in‘t

South Australia (the “Attorney-General™)

AND

THE LEGAL SERVICES COMMISSION a body corporate pursuant to the Legal
Services Commission Act 1977 of 8§2-98 Wakefield Street, Adelaide, 5000, in the State of

South Australia (the “Commission”)

RECITALS:

Al The Attorney-General and the Commission entered into a deed dated 29 January 2003
(the “Principal Agreement”), and described as the Expensive Criminal Cases Funding

Agreement, a copy of which is annexed hereto.

B. The parties have agreed to vary certain of the terms and conditions of the Principal

Agreement and to record the same in this Deed.

THE PARTIES AGREE AS FOLLOWS:

1. DEFINITIONS AND INTERPRETATION

1.1 Words and expressions defined in the Principal Agreement have the same
meanings in this Deed unless the contrary is clearly intended.
1.2 Rules for the construction and interpretation of the Principal Agreement also

apply in the construction and interpretation of this Deed.

CSQO 55888 /0820743 / Final PXPIO/ 1/12/04
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RECITALS

The parties hereto agree that the matters referred to in the recitals of this Deed are true

and correct in every particular and that the recitals shall form part of this Deed.

3. OPERATION OF AMENDMENTS

This Deed shall have effect from and including the date hereof, and is supplementary

to and shall be read in conjunction with the Principal Agreement.

4. AMENDMENT TO CLAUSE 6

The Principal Agreement shall be amended by adding the following two clauses after
clause 6.4:

“6.44 Except where a Case Management Plan expressly provides
that this clause does not apply, a Case Management Plan
shall be deemed to be varied automatically to take account of
any new scale of fees approved by the Commission pursuant
fo section 19(2) of the Legal Services Commission Act, 1977
(S.A). Such a variation of a Case Management Plan shall
take effect from the date that the Commission approves that
the new scale of fees shall become operative. This clause
6.44 shall apply to all new scales of fees which are operative
on or from 1 Seprember 2004."

6.48  The Commission shall, as soon as practicable after
approving a new scale of fees, inform the Attorney-General in
writing of the financial impact on each Case Management
Plan to which a new scale of fees applies.”

COSTS AND STAMP DUTY

EJI

5.1 Each party hereto shall bear its own costs incurred in respect of the negotiation,

preparation and execution of this Deed.

The Commission shall be responsible for and pay any stamp duty assessed or

U
(]

charged i respect of this Deed.
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6. CONFIRMATION OF PRINCIPAL AGREEMENT

Subject only to the amendments contained in this Deed, the parties hereto confirm the

terms and conditions of the Principal Agreement in all other respects.

EXECUTED by the parties unconditionally as a deed.

SIGNED by THE HONOURABLE )]

)
MICHAEL ATKINSON, )

) 7
ATTORNEY-GENERAL FOR THE STATE )

)
OF SOUTH AUSTRALIA inthe presence of: )
Witness
[Print Name: S B ]
THE COMMON SEAL of THE LEGAL ) e /)

) P , <
SERVICES COMMISSION y S gt
' P
was hereunto affixed in the presence of: ) -
MG A RS L E ey | DUTEeS
Chatrperseny (¢ 171 & Seew &4
[Print Name: ]
-
e ; /f;sf‘ (e i-{\_
Director VAL :
.r/ i g

i) S * g
[Print Name: [0t res Cf femsnle ]/

[Print Name: . “ ]
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EXPENSIVE CRIMINAL CASES FUNDING AGREEMENT®

AGREEMENT dated LEHEL C%M‘"] 20{5 _

BETWEEN:

aTTTATD TAWLTTAM
Pt PRAT LU
PTiA e LUGH

THE HONOURABLE MICHAEL ATKINSON. ATTORNEY-GENERAL FO
STATE OF SOUTH AUSTRALIA of 45 Pirie Strest, Adelai e

South Australia (the “Attorney-General”) (“Attorney-General”)

AND

THE LEGAI,_SERVICES COMMISSION a body corporate pursuant to the Legal
Services Commuission Act 1977 of 82-98 Wakefield Street, Adelzide, 5600, in the State of

South Australia {the “Commission’}

RECITALS:

Al The State of South Australiz has enacted the Criminal Law (Legal Representation) Act

2001 (“the Act™) to ensure that legal representation 1s available for persons charged

with serious offences, and for other purposes.

B. Section 18 of the Act provides that an Expensive Criminal Cases Funding Agreement
18 to be made between the Commission and the Attomev-General governing the

approval of case management plans for cases to which the Act applies.

C. The parties wish to enter info this Agreement in order to give effect to section 18 of

the Act.

,.:?c‘I/t /’C)—‘s—

C50 21537 15 Novembear 20032
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AGREED TERMS:

1. DEFINITIONS

In this Agreement unless a contrary intention is evident:

1.1 “Act” means the Criminal Law (Legal Representation) Act 2001;

1.2 “Agreement” means this Expensive Criminal Cases Funding Agreement and
includes the Schedules;

1.3 “approved case management plan” means a case management plan,
including any vadations to that plan, which has been approved by the
Attorney-General in accordance with clause 5 of this Agreement;

14 “case management plar™ or “plan™ means z case management plan prepared
by the Commission in accordance with clause 6 of this Agreement;

1.5 “certificate  of commitment” or “certificate”™ means a certificate,
incorporating an invoice, issued by the Commission to the defendant’s lawyer,
authorising him or her to provide a level] of legal assistance up to the gross cost
specified in the certificate;

1.6  “Commencement Date” means the date upon which the Act came into
operztion;

1.7  “Commission” means the Legal Services Cormnission, established pursuant to
the Legal Services Commission Act 1977;

1.8 “defence proposal” means the report prepared by the defendant’s lawyer on
the scope and nature of the proposed defence contaiming the mformation
described in Schedule 1;

1.9 “Treasurer’ means the Treasurer of the State of South Australia.

INTERPRETATION

J

2.1 In this Agreement unless a contrary intention is evident:
2.1.1 words and expressions defined in the Criminal Law (Legal
Representation) Act 2001 shall have the same respective meanings

herein;

the clause headings are for convenient reference only and they do not

o

Y /// 02

15 Novemnber 20032

!\.)
—
[SS]

form part of this Agreement;
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2.1.3 areference to a clause number is a reference 1o all of i

2.1.4 areference to a clause, sub-clause, schedule or anne)iuzewis.ﬂa,xefemﬁcé}é
to a clause, sub-clause, schedule or annexure of this Agreement;

2.1.5 a word in the singular includes the plural and a word in the plural
includes the singular;

2.1.6 a2 word importing a gender includes any other gender;

2.1.7 areference 1o a person includes a partmership and a body corporate;

2.1.& a reference to legislation includes legislation repealing, replacing or
amending that legisiation; and

2.1.9 where a word or phrase 1s given a particular meaning other paris of
speech or grammatical forms of that word or phrase have corresponding
meanings.

2.2 This Agreement incorporates the attached schedule.

3. TERM

The term of this Agreement commences on the Commencement Date and shall

continue to operate for 50 long as an Expensive Criminal Cases Funding Agreement is

required under section 18 of the Act,

4. AGREEMENT OPERATES AS A DEED

This Agreement operates as a deed between the Atiorney-General and the

Conumission.

APPROVAL OF A CASE MANAGEMENT PLAN

th

5.1 For the purpcses of section 18 of the Act, the Attomey-General shall approve a
case management plan or a proposal to vary a case management plan if it
complies with this Agreement.

Approval is effected by the Attorney-General returning a signed copy of the

tr
[ 5S]

approved plan or epproved variations to the plan to the Commission.

%” 7/ 2 .

145 W Aavartaer 2007
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6. CASE MANAGEMENT PLANS

6.1 A case management plan must be submitted to the Attomey:@'eneral"'by"th'e

Commission in writing as soon as possible after the Commission becomes
aware that the costs of the case may exceed the legal aid funding cap AND as
soon as practicable either after the defendant has been arraigned or afier a
direction of the court pursuant to section 8(3) of the Act.

6.2 A case management plan must contain:

6.2.1 the names of the legal representative(s) (solicitors, lead counsel, junior

counsel (if one is to be engaged) to whom the Commission has assigned

this case;
£.2.2 adefence proposal in the terms set out in Schedule 1;
6.2.3 = statement that it is anticipated that the costs of legal assistance will

exceed the legal aid funding cap and identifving those parfs of the |
defence proposal which the Commission proposes to be funded under
the plan;

6.2.4 a memorandum:

(a) identifying measures taken or to be taken to minimise costs or

reduce the length of the tnal; and

(b) addressing any part of the defence proposal which might make

the proposed plan non-complant in terms of clause 6.3;

6.2.5 the Commission’s estimate, on the information reasonably available to
i, ofs

(a) the cost of each separate item proposed to be funded, including

solicitors’ fees, counsel fees, disbursements for expert evidence,

disbursements for travel, fees for pre-trial applications, other

disbursements, including how each 1s calculated; and

—
o
p—
fd
o
o
—+
]
i}
=1
-+
[}
A
=
[y
)
L
=

legal aid funding cap and require reimbursement under the Act.

6.3 A case management plan will not comply ‘with this Agreement if it proposes:
6.3.1 1o use expert evidence from outside Australia; or

6.3.2 1o require repeat forensic testing or examination of evidence already so

A

7 M&az.

tested or examined; or

Kprod & mxmici026201 7.doc S0 21537 15 November 2002
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6.3.3 to preof distant expert witnesses other than by telephion

email or other methods of long distance communication;-or—--

6.3.4 to prove formally any aspect of the defence case which the prosecution
will agree; or

6.3.5 fto call evidence in perscn where the prosecution will agree to the tender
of documentary evidence to the same effect, and this 1s permitted by the
rules of evidence,

unless the Attorney-General is satisfied, on the basis of the explanations given

in the defence proposal, that this course of action 1s necessary for the defence

and is a responsible use of public funds.

6.4  The Commission may from time fo time submit in writing to the Attorney-
General a proposal to vary an approved case mapagement plan o reflect

developments in the case which may affect its cost.

] 6.5  While the Attorney-General may approve expenditure refrospectively, the
= Commission is to use its best endeavours to avoid this by presenting proposals

'E for variation as soon as possible after it becomes apparent that vanation is

necessary.

6.6 A proposal to vary a plan will:

6.6.1 describe how the plan is proposed to be vanied, and the reasons for the

proposed vanation(s);

b2

1 6.6.2 if any aspect of the proposed variation might be thought to make the

plan non-compliant in terms of clause 6.3, include a memorandum 1o

the Commission from defence counsel giving the reasons why this is

necessary for the defence;

6.6.3 include an estimate, on the information reasonably available to the
Commission, of the cost of each separate new item preposed to be
funded, including counsel fees, disbursements for expert evidence,

disbursements for travel, other disbursements, and solicitor’s fees,

including how each is calculated; and
6.6.4 if the varation proposes a change in defence counsel, 2 written

undertaking from the new defence counsel in terms of clause 5 of

Schedule 1.

LIS S Dere >
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7. COMMISSION’S OBLIGATIONS

7.1  The Commission shall manage each case for which & case ma;in'a'géméﬁi plan is
approved, efficiently and effectively, and shall ensure that the management and
cost of the case are kept under constant review,

7.2 The Commission shall make 1t 2 term of the assignment of a serious crimiﬁal
case that should the case become subject to a case management plan, the
assisted person’s assigned solicitor (whether a legal practitioner in private legal
practice or employed by the Commission) will provide to the Commission, on
a monthly basis foliowing approval of the plan:

7.2.1 an indication of and explanation for any cument or anticipated
expenditure that may exceed the estimates of expenditure in the
approved case management plan; and

7.2.2  any information that may suggest that the trial will last longer than the
estimated time given in the approved case management plan.

7.3 Where the Commission has terminated legal assistance in accordance with
section 6(4) of the Act, ali obligations pursuant to the case management plan
will cease to exist and the Commission may seek reimbursement of the cost of

providing legal assistance prior to the termination of that assistance.

8. REIMBURSEMENT OF COSTS

8.1 If the Commission seeks reimbursement of the cost of providing legal
assistance, it shall submit to the Attorney-General:
8.1.1 acopy of the relevant invoices signed by the defendant’s lawyer;
8.1.2 amemorandum explalning any increase in the costs of the case from the
estimates provided in the approved case management plan;
8.1.3 a report detailing the outcome of any investigation or enguiry into the
financial affairs of the assisted person or a financially associated
person, and the conmbution that the Commission has received or has a
easonable prospect of recovering from the assisted person or =
financially associated person.

8.2 In the case of an exceptionally long trial, the Commission may seek interim

reimbursements of the cost of providing legal assistance,

1 C ] e e e MW
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9. APPLICATION OF CONTRIBUTIONS

A contribution received or recovered by the Commission from the assisted person or a

financizally associated person shall be applied as follows:

5.1 the Commission shall be entitled to retain the contribution up te the amount of

the funding cap, plus the amount of any costs incwred by the Commission in

investigating the financial affairs of an assisted or financially associated

person, plus the amount of any costs incurred by the Commission in recovering

any contribution, including court costs;

9.2 the balance of the contribution received (if any) or recovered shall be paid by

- the Commuission to the Treasurer,

10. CONFIDENTIALITY

10.1 The Attorney-General may disclose the anticipated cost of the case, including
legal fees, expert’s fees, and any other associated costs, in order (o secure
funding for the trial under the terms of an approved case management plan.

10.2  Except as provided in Clause 10(1), the Attorney-General must not disclose

any information received pursuant to this Agreement without the consent of the

assisted person.

11.  AUDIT
Nothing in this Agreement derogates from the powers of the Auditor-General under

the Public Finance and Audit Act 1987 (South Australia).

12, NO ASSIGNMENT

The Commission must not assign or encumber any of its rights and obligations under

this Agreement.

13, SURVIVAL

The clauses of this Agreement relating to confidentiality survive the expiry or

termination of this Agreement and continue to epply unless the Commission notifies

/
’/,//Z,.?////M;,
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14.

16.

17.

18.

19,

the Attorney-Genereal that the assisted person has agreed to the A )

being released from his or her obligations of confidentiality.

COUNTERPARTS

This Agreement may be executed in any number of counterparts sach of which is
taken to be an original. All of those counterparts taken together constitute one

instrument. An executed counterpart may be delivered by facsimile.

ENTIRE AGREEMENT

15.1 This Agreement contains the entire agreement between the parties with respect

to its subject matter.

152 This Agreement supersedes any prior agreement, understanding or

representation of the parties on the subject matter.

PROPER LAW

The laws in force in South Australia, including law with respect to capacity to contract

and manner of performance, apply to this Agreement.

JURISDICTION OF COURTS

The courts of South Australia have exclusive jurisdiction to determine any proceeding

in reiation to this Agreement,

MODIFICATION

Any modification of this Agreement must be in writing and signed by an authorised

representative of each party.

SEVERANCE

If any provision or part of a provision of this Agreement is invalid or unenforceable in

any jurisdiction:

s
¢2743/édﬂ2f
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19.1  the provision must be read down for the purposes of the

provision in that jurisdiction, if possible, so as to be valid and z%enforceabie; o ?
19.2  1fthe provision cannot be read down, it must be severed if it is capable of being
severed without affecting the remaining provisions of this Agreement or
affecting the validity or enforceability of that provision in any other
junisdiction and the parties must consult in good fzith to determine whether any

amendment or substifuted provision is required.
EXECUTED by the parties unconditionally as a deed.

SIGNED by THE HONOURABLE

: |
MICHAEL ATKINSON., ; //%/, /

) ‘

)

)

ATTORNEY-GENERAL FOR THE STATE

OF SOUTH,AUSTRALIA in the presence of!

Witness

[Print Name: ‘HEiéN N %ﬂw ]

THE COMMON SEAL of THE LEGAL

R

SERVICES COMMISSION

T M Mt N N

was hereunto affixed in the presence oft

PE e LTS o Dy

T AIET ...

on

E [Print Name: g;?f,e‘zf\) A()/WS ]
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SCHEDULE 1

Contents of Defence Proposal

A defence proposal shall contain the following material:
1. A copy of the Information upon which the defendant has been arrai gned.

The name of the court in which the matter is to be heard,

b2

3. The following information:

(a)  the number of witnesses who have provided declaration statements;

(b} whether any expert testing and evidence will be needed, and if so, in relation to
what issues and for what purpose;

(c) i it 1s proposed to use an expert witness whose fees or expenses exceed
Commuission scale fees and expenses, or who is from outside South Australia,
the reasons why this is necessary;

(d) 1f the case entails the use of an expert witness from outside Australia, an account
of the enquiries made to identify any expert within Australia znd the reasons
why any identified expert is not availzble to the defence;

(e)  where documentary evidence is significant, an indication of its volume;

(f)  apreliminary estimate as to the length of pre-trial proce'edin gs and the trial;

(g} any legal issues which are considered likely to impact upon the length of the
trial;

(h)  1if the case requires senior or multiple counsel, the reasons:

(i)  whether the case requires travel, additional reading time, conference time and

-viewing time or has any other features likely to add to the cost; and

()  ifthe case entails travel outside South Austrelia, the reasons.

4, If 1t is proposed:
(2)  touse expert evidence from outside Australia: or

(b)  to require repeat forensic testing or examination of evidence already so tested or

examined; or

0y
5@%&;} (it
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{(c) to proof distant expert witnesses other than by telephone, vid

other methods of long distance communication; or
(d) to prove formally any aspect of the defence case which the prosecution W.i]l
agree; or |
(e) to call evidence in person where the prosecution will agres to the tender of
documentary evidence to the same effect, and this is permitted by the rules of
evidence;
transcript of anything said by the cowrt about this course of action, and the Teasons

why such course of action 15 necessary for the defence.

A wrirten undertaking by defence counsel to the Commission that he or she will:

wh

(2) present the defendant’s case as quickly and simply as may be consistent with its

advancement;

(b) avoild unnecessary delay or unnecessary complication or prolongation of the
proceedings; '

(¢c) inform the defendant about the reasonably available alternatives to fully
contested adjudication of the case;

(d) advise the defendant to agree matters as to which the prosecution case is
overwhelming and the defence has no countervailing evidence, or matters which
are purely formal;

(e} encourage consultation between defence and prosecution experts with a view to

defining and confining the issues in dispute.

29/ os 2 2
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